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Home education played a major role in the way children were educated in our 
nation’s earliest history. Following the Common School Movement of the 
mid-nineteenth century, little thought was given to home schooling children until the 
alternative schooling movement of recent times. Most experts agree that the momentum 
for the modem home schooling movement has occurred during the last two decades. 

With the recent popularity and growth of alternative forms of education, including home 
schooling, there is an accompanying interest in many related legal issues. One of these 
issues, the issue of access and whether home schoolers have the right to participate in 
public school extracurricular activities, served as the focus of this study. 

The literature review revealed a number of recent studies and writings on home 
schooling in general, but a very limited amount of legal research dealing with the specific 
issue of access. One of the primary purposes of this study was to create a 50 state legal 
and regulatory comparison on the issue of home schooler’s request for extracurricular 
access. This comparison would serve as a framework for the state of Illinois and more 
specifically the Illinois High School Association (IHSA) to have the information 
necessary to make future well-informed policy decisions on the issue of access. 
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This study revealed 22 states known to allow home schoolers access to public 
school interscholastic activities. Ten states have created access by means of state statute, 
while the remaining 12 states provide access through the rules and regulations of their 
respective high school athletic associations. Of the 28 states who deny home schooler 
access, four sub-categories of states were created. The largest of these sub-categories 
included 1 5 states with specific by-law wording calling on all students to be “legally 
enrolled” in the school for which they wish to participate. A second sub-category 
included eight states with by-law wording requiring all students to be a “bona-fide 
student” of their respective member school. The third sub-category of states included 
four states with by-law wording that implies prohibition of access for home schoolers. 
The final sub-category contained only one state which had created a by-law calling for 
the direct denial of home schooler access. 

Given the relative newness of the issue of access, it was not surprising to find a 
limited number of litigated cases involving access. Three cases, Thomas, Snyd er , and 
Kaptein dealt with a private school student’s request for access to various extracurricular 
activities. Four cases, Swanson. Bradstreet. M cN at t, and Gallery, as well as Kentucky 
Attorney General’s Legal Opinion all focused on a home schooler’s request for access to 
varied interscholastic activities. In virtually every case, the courts rejected the plaintiff s 
constitutional claim to due process of law, equal protection under law, or free exercise or 
religion. Additionally, with the exception of Snyder where special circumstances were 
found, the courts found in favor of the defendants involved, whether they were the local 
school district or the state athletic association. 

These regulatory and legal findings coupled with anti-access rationale and 
communitarian philosophy served as the basis for two primary policy recommendations. 
The first called on the National Federation of State High School Associations (NFHS) to 
adopt a policy which denies home schoolers access to extracurricular interscholastic 
activities. This type of policy position would create greater uniformity of case law and 
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legal precedent, clearer direction on the issue of access for the 50 state athletic 
associations, and increased efficiency for dealing with future access litigation. The 
second recommendation is based on the likelihood the first might meet with resistance 
and calls on the Illinois High School Association (IHSA) to reverse its present policy 
position of allowing access and adopt a by-law modeled after one of the states which 
denies access. Thus creating uniformity across the state with regard to the issue of 
access, where presently no direction exists for local school districts. 
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CHAPTER I 



THE PROBLEM AND ITS BACKGROUND 
Historical Perspective 

Home schooling advocates are quick to point out that home education has a long 

heritage. In fact, early accounts of colonial life do suggest that the home was the primary 

center of learning (Knowles, Muchmore, & Spaulding, 1994). This was largely out of 

necessity given the constant expansion to new and underpopulated areas during colonial 

times. Universal public education simply did not exist and as a result the situation 

dictated that parents educate their children at home if they wanted them to receive an 

education (Cremin, 1970). Their actions were neither grounded in the religious or 

constitutional justifications provided by many of today's advocates of home schooling nor 

were they seeking alternatives to public education. Given the slow development of public 

schools, Gordon, Russo, and Miles (1994) claim that "the majority of Americans up to 

and through the first half of the Nineteenth Century were educated at home" (p. 5). 

Despite religious justification having virtually no role in the establishment of the 

home as the center of educational training, religion did have a significant place in the 

process itself. According to colonial historian Lawrence Cremin (1970), preaching and 

catechizing were the types of education most commonly practiced in each of the colonies 

planted during the first half of the seventeenth century. Also, colonists were heir to 

Renaissance traditions stressing the centrality of the household as the primary agency of 

human association and education. Clarence Carson (1987) wrote: 

Education was mainly a family responsibility in colonial America, and 
the extent of it was largely left up to the individual. There were no 
compulsory attendance laws enforced by governments. Most children 



2 



got at least their early education in the home, where they might be taught 
to read, write, and figure, but most certainly would be trained in house- 
keeping . . . and in many tasks of making a living (Quoted in Klicka, 1988, 
pp. 124-125). 

Along with common law and biblical traditions' emphasis upon the home being the center 
of educational authority came the Puritan religious focus. Early Puritan children were 
instructed by tracts and sermons proclaiming the correctness and significance of their 
culture's traditional emphasis upon the centrality of the home. In most early Puritan 
homes the cornerstone of home education came from the reading and application of 
Biblical scriptures. Consequently, the most important reason the colonists wanted their 
children to be literate was so they could read the Bible and thereby learn its principles for 
living, with either the parents or a tutor (usually a pastor) providing the instruction 
(Klicka, 1988). 

Despite the earliest forms of education being found almost exclusively in the 
home, the role of the state in influencing the process itself could likewise be seen very 
early on. Cremin (1970) cites, as significant evidence of this fact, one of the earliest 
pieces of legislation (1642) in Massachusetts. This law empowered the selectmen of each 
town: 



“to take account from time to time of all parents and masters, and their 
children, especially their ability to read and understand the principles of 
religion and the capital laws of this country,” and authorizing them, with 
the consent of any court or magistrate, to “put forth apprentices the 
children of such as they shall [find] not to be able and fit to employ and 
bring them up” (pp. 124-125). 

The responsibility for encouraging and overseeing familial education, which had 
primarily rested with the clergy previously, now was being ceded to govemmentally 
appointed selectmen. 

A similar benchmark piece of legislation passed in 1 647 by the Massachusetts 
Bay Colony was called the “Old Deluder Satan” statute. In essence, this was the first 
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general law providing for schools (Monroe, 1909). This law required the establishment 
of schools to teach writing, reading, and Bible study as a way of preventing Satan from 
succeeding in the battle for the souls of women, men, and children. By 1671, all of the 
New England colonies except Rhode Island had followed Massachusetts in adopting 
some form of compulsory education. By all appearances these early statutes appear to be 
motivated solely by religious concerns and not by clearly defined educational goals, 
however, they helped set the stage for the eventual development of the public school 
system (Gordon, Russo, & Miles, 1994). 

Public education as we know it today had its beginnings with what has come to be 
called the Common School Movement. Jorgenson (1987) defines this period as “a series 
of state movements occurring roughly during the period 1830-1860 that looked toward 
expansion and improvement of education at the elementary level” (p. 20). According to 
Blumenfeld (1984), the idea for a state-owned and -controlled education system did not 
originate in the United States. This concept was patterned after Prussia, where an 
authoritarian monarchy used centralized, government-owned and -controlled schools and 
compulsory attendance to further its own political and social agenda. Americans 
generally supported this type government involvement in education primarily due to the 
degree of educational diversity that grew out of the provincial period and the desire of 
many to have greater educational uniformity. 

The Common School Movement of the mid-nineteenth century was also directly 
responsible for several trends impacting public schooling and educational authority for 
the remainder of the century and beyond. The first of these involves the issue of 
compulsory attendance laws. While religiously motivated, compulsory attendance laws 
could be found within many of the New England colonies by the end of the seventeenth 
century, the first “modem” compulsory attendance law was not passed until 1852, again 
in Massachusetts. With this new beginning the mid-nineteenth century compulsory 
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attendance laws based on educational aims became widely supported in many other 
states. In fact, compulsory attendance statutes are present in all 50 states today. These 
laws have their roots in a variety of state concerns: to teach children to read, write and 
compute; to prepare children to assume productive positions in American society; to help 
enculturate the masses of European immigrants; to eliminate truancy; and, to remove 
abuses in child labor accompanying the rapid urbanization and industrialization of 
American society. Accordingly, it was as much for social reform, not religious, that 
precipitated a shift in the law, moving the education of children from home to the public 
schools. Typically, compulsory attendance laws require public or approved non-public 
school attendance for children ranging from ages five to sixteen in the area of education 
and public schooling (Gordon, Russo, & Miles, 1994). 

A second major trend that can be seen as coming out of the modem Common 
School Movement of the nineteenth century was the increasing desire of government to 
differentiate between “public” and “non-public” schools with the former considered the 
only legitimate recipient of public financial support. Struggles in several state 
legislatures indicate that the public school campaign was a Protestant movement and that 
its leaders regarded the Catholic Church as the foremost enemy of the movement. Not 
only was the public school in most instances regarded as a Protestant institution; it was 
also considered the first line of defense against the growth of Catholicism. The Protestant 
bigotry toward Catholicism that was a symptomatic element of the Common School 
Movement contributed greatly to future precedents in the area of public education. The 
first of these was established by the end of the 1850’s. The principle of denying public 
aid to non-public schools had been firmly established in almost every state and reinforced 
by the United States Supreme Court. The second precedent established was indelibly 
linked to the denial of public aid to non-public schools and that was the ultimate removal 
of Bible reading in public schools. Somewhat ironic for supporters of the Protestant 
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movement, the very argument used by Common School founders (primarily Protestant 
supporters) to block public aid for non-public schools (primarily Catholic) was being 
used to prevent the promotion of any one given religion through Bible reading in public 
schools (Jorgenson, 1987). 

A final trend that can be viewed as an indirect outgrowth of the Common School 
Movement is the inevitable challenge to compulsory attendance laws that occurred almost 
immediately and would continue until the present time. Two of the twentieth century 
landmark decisions challenging compulsory attendance laws were Pierce 
Society of Sisters (1925) and Wisconsin v. Yoder (1972). In Pierce (1925) the Supreme 
Court clearly established that compulsory attendance laws had to accommodate both 
public and non-public schooling. The second case of Yoder (1972) saw the high court 
grant a religious exception, an Amish Exemption to Wisconsin's compulsory attendance 
law. By their very nature, compulsory attendance laws created a tension upon parental 
rights to determine and direct the education of their children (Gordon, Russo, & Miles, 
1994). These two cases are representative of a twentieth century concern on the part of 
some Americans over increased governmental control of the public educational domain. 
The recent revival of home education, beginning substantially in the 1980’s, for many 
home schoolers seems to be bringing the issue of educational authority full circle in 
considering a return to the philosophy which prevailed in an earlier America (Klicka, 
1988). 

Today’s Parental Rationale 

A general assertion held by a number of experts who have studied the home 
schooling movement, including Knowles, Muchmore, and Spaulding (1994), is that it is 
very difficult to characterize contemporary parents and families who currently operate 
home schools. Whereas a commonly held perception is that those parents who have 
turned to home schooling are simply right wing religious fanatics hoping to isolate their 
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children from an “evil world,” the reality is these families run the full range of the 
societal spectrum from religious conservatism, to moderate views, to liberal humanism. 
They are inclusive of the poor and the rich, the scholarly and the nonintellectual, the 
non-schooled and the schooled. 

Despite these wide differences, broadly speaking, there are two basic groups of 
parents who engage in home education today. The first, and smaller, of these groups has 
been identified by Van Galen (1991) as the “Pedagogues.” Pedagogues typically take 
part in loosely defined exploratory curricula where the children are placed in unstructured 
environments, focusing on such pursuits as their own self-awareness. These families tend 
to place the learner central to everything else happening in the home with the 
understanding that “schooling” is not necessarily synonymous with “education.” With 
systematic curricula, teacher-directed lessons, and external rewards and punishments, 
“schooling” promotes an atmosphere of students’ reliance on extrinsic motivation. 
Conversely, “education” implies the holistic development of the learner and includes the 
idea that the learner is responsible for determining what is learned. This perspective 
places a great deal more emphasis upon intrinsic motivation, with learning being much 
less structured, more direct, and more experiential (Knowles, Muchmore, & Spaulding, 
1994). This unstructured approach had developed into two basic subgroups. The first, 
which has been described as the “Woodstock Generation,” originated in the late 1960s 
and based its philosophies of learning on concepts that included individual awareness and 
self-actualization. Given this group's relative extremism and its lack of touch with 
mainstream American values, it rapidly dissipated and presently represents a very small 
percentage of the home schooling community. A second cluster of home schooling 
pedagogues have expressed their dissatisfaction with the quality or climate of the 
education provided in traditional public schools. Likewise, this group also comprises a 
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very small portion of today's home schooling community (Gordon, Russo, & Miles, 

1994). 

The second major classification of home schooling advocates Van Galen (1991) 
describes as “Ideologues.” These parents tend to view home schooling as an opportunity 
to create formal learning environments with externally imposed structures, including 
progression through pre-determined curricula, extensive use of textbooks, and 
rigid schedules. To these parents, “home schooling” means simply a way to transfer 
many of the educational activities of the public school to the environment of the home 
and still remove those elements of institutionalized education that many parents find 
objectionable (Knowles, Muchmore, & Spaulding, 1994). Parents in this category are 
also generally motivated by religious convictions; they engage in instruction devoid of 
secular humanism and primarily focused on religious teachings, moral values, and 
patriotism mixed in with some basic skills. Although not exclusively so, these parents 
tend to fit the more stereotypical profile of being fundamentalists or Religious Right 
Christians who maintain a strong desire to interject their religious dogma into the total 
instructional program. This type of parent has developed a nationwide network and has 
been instrumental in bringing many of the changes in state laws and regulations 
governing compulsory education (Gordon, Russo, & Miles, 1994). 

Parental rationales for educating their children at home may vary, but the core of 
their reasons are based in the libertarian emphasis on individualism and will generally fit 
into one of three categories. The first group are those parents who are expressing an 
intense dissatisfaction with public school outcomes, philosophies, parent/teacher 
personality conflicts, or other perceived events and attitudes. For this group, schools are 
seen as repressive of their child's individuality or the place where they endured 
devastating experiences themselves. Home is considered a less stressful environment and 
more conducive to nurturing their scholastic development. It is generally viewed as 
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particularly adept for dealing with cases of the gifted or handicapped. A second argument 
centers on the commonly held belief among home schoolers that public schools often 
“cater to mediocrity” and do very little for those students wishing to exceed the expected 
norm. Often these parents are attempting to compensate their children for experiences 
that were lacking in their own childhood or education. Others believe the home provides 
the greatest opportunity for experiential learning and will be more complementary of the 
learning styles of their children's individual needs. To these families, the home offers 
more freedom to learn in ways that are not always recognized in large classrooms. The 
third group of parents primarily object to a conflicting set of values between families and 
schools and the bent of their argument usually takes a highly religious tone. Most often 
for these parents, religious beliefs and attitudes give credence to the ideas of creating 
supportive emotional and academic environments of “morally superior” settings. Parents 
in this group have also been motivated by the desire to “create the perfect family” and 
cultivate close family relationships. Because home education has the potential to offer 
these kind of benefits, the religious perspective is believed by many to further verify the 
worth of operating a home school (Knowles, Muchmore, & Spaulding, 1994). 

Legal Foundation for Home Schooling 

A close examination of the legal right of today's parent to home school their child 
would appear to be indelibly linked to the larger related questions: where do parental 
rights to their child's education end, and where does the authority of the state to regulate 
education for the good of the societal whole begin? The precedent for state authority to 
regulate education would appear to be grounded partially in the implementation of 
compulsory attendance laws across this country, beginning in the middle of the 
nineteenth century. Compulsory education in the United States is mandated by an 
elaborate system of state laws requiring attendance at either public schools or at some 
other acceptable learning arrangement. It has its roots in English legislation of the 
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sixteenth and seventeenth centuries. The English “Poor Laws” of 1563 and 1601 
provided the theoretical foundation for all educational legislation in colonial America. 
Americans in colonial and early national periods expanded upon these laws, changing 
them to meet the peculiar needs of a rapidly-developing nation with a philosophy of equal 
opportunity and individual achievement. These laws were refined into our present 
universal compulsory free educational system in an evolutionary manner, with occasional 
reversals in direction, over a period of two and a half centuries (Kotin & Aikman, 1980). 

Modem compulsory attendance laws in the United States had their roots in 
Massachusetts in 1852. The scope of compulsory attendance laws had changed from a 
preoccupation with religious concerns to a demand for laws based upon educational aims. 
Accordingly, it was social, not religious reform that precipitated a shift in the law which 
moved the education of children from home to the public schools. Due to the magnitude 
of social issues, and vast array of religious sectarian interests, laws governing education 
were primarily geared toward attendance of state-operated schools rather than any type of 
non-public school (Gordon, Russo, & Miles, 1994). 

Today compulsory attendance laws are present in one form or another in all fifty 
states. These laws typically require public or approved non-public school attendance for 
children ages five to sixteen. Parental failure to comply with these laws can result in 
criminal penalties, usually in the form of misdemeanor convictions; sanctions as severe as 
the removal of children from the home or imprisonment are exceedingly rare. As 
compulsory attendance laws become more and more popular, there were early challenges 
to their authority based primarily on state constitutional grounds. The very nature of 
these laws creates a tension between the right of a parent to determine the direction of 
their child’s education and the right of the state to protect the common good of society as 
a whole. Many of the initial controversies surrounding compulsory attendance were 
associated with whether non-public schools could substitute for public schools. As a 
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result of their initial challenges, most states created and passed legislation that contained 
provisions for private schools and in a few rare instances provided for schooling at home. 
Generally, during the nineteenth and early twentieth centuries, compulsory attendance 
laws have survived most constitutional challenges upholding them as a legitimate state 
police power (Gordon, Russo, & Miles, 1994). 

Although there are a scattering of state cases that have tested compulsory 
attendance laws, the most serious challenges have been presented to the United States 
Supreme Court. In 1925, the issue of state control of non-public schools came to a head 
and the Supreme Court handed down a landmark decision in the case of Pierce v. The 
Society of Sisters. The voters of the state of Oregon enacted by initiative a 1922 law 
requiring all school-aged children to attend only public schools. The law was challenged 
in federal court by a Catholic parochial school and a military academy. Eventually an 
injunction was granted to the private schools preventing enforcement of the law, and the 
state of Oregon appealed to the U.S. Supreme Court (Private School Law, 1991). 

Relying on the property and liberty interests of the parents and proprietors of non-public 
schools, the Court focused on the Fourteenth Amendment to the United States 
Constitution. It found that the statute infringed upon the rights of parents to choose 
schools where their children received both an appropriate education and religious 
training. Thus, the Court ruled: 

... we think it entirely plain that the Act of 1922 unreasonably interferes with 
the liberty of parents and guardians to direct the upbringing and education of 
children under their control . . . The fundamental theory of liberty upon which 
all government in this Union repose excludes any general power of the state 
to standardize its children by forcing them to accept instruction from public 
school teachers only. The child is not a mere creature of the state; those who 
nurture him and direct his destiny have the right, coupled with the high duty, 
to recognize and prepare him for additional obligations. (Gordon, Russo, & 
Miles, 1994, p. 10) 
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As a result of this ruling, the Court confirmed the right of individuals to establish and 
maintain both private non-sectarian and private religious schools, and the right of parents 
to send their children to such schools. Additionally, the court held the right of the state 
to require attendance at a school did not include the right to preclude attendance at 
non-public schools. With this clear determination an era of relative calm ensued (Kotin 
& Aikman, 1980). 

The Supreme Court revisited the issue of state control over education nearly 

forty-five years after its historic ruling in Pierce . In Wisconsin v. Yoder (1972), the high 

court recognized the rights of devout Amish parents not to send their children to school 

after the 8th grade. In this case the parents were able to demonstrate that secondary 

schools, which emphasized “intellectual and scientific accomplishments, self-distinction, 

competitiveness, [and] worldly success,” were in direct conflict with Amish beliefs in 

“cooperation, piety, and a simple, agrarian life style” (Schimmel & Fischer, 1987, 

p. 149). They further asserted that such a practice would endanger their salvation and 

threatened its 300-year-old religious traditions. The high court concurred and warned 

that “it cannot be over-emphasized that we are not dealing with a way of life and mode of 

education by a group claiming to have recently discovered some ‘progressive’ or more 

enlightened process for rearing children for modem life” (Lines, 1983, p. 8). The Court 

also set about reaffirming the State's responsibility for the education of its citizens, but 

used the Free Exercise Clause of the First Amendment rather than the Due Process Clause 

of the Fourteenth Amendment. It reasoned: 

There is no doubt as to the power of a State, having a high responsibility 
for the education of its citizens, to impose reasonable regulations for the 
control and duration of basic education ... Yet even this paramount 
responsibility was, in Pierce, made to yield to the right of parents to 
provide an equivalent education in a privately operated system . . . Thus, a 
State's interest in universal education, however highly we rank it, is not 
totally free from a balancing process when it impinges on other fundamental 
rights and interests, such as those specifically protected by the Free Exercise 
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Clause of the First Amendment and the traditional interests of parents with 

the religious upbringing of their children. (Gordon, Russo, & Miles, 1994, 

P- 11) 

In accordance with Yoder and similar future cases, to find a violation of the free 
exercise clause, the courts must find a burden placed on a sincere religious belief. If there 
is no burden, or it is “de minimus,” if the belief is philosophical, political, or social, or if 
it is not sincerely held, no further analysis is necessary. If the required elements are 
present, then the courts must examine whether the state has sufficiently compelling 
justification for its rules, and whether it has chosen the “least restrictive means” of 
achieving its goals. In general terms, the courts balance the interest of the individual in 
the free exercise of religion against the interest of the state in an educated citizenry 
(Lines, 1983, p. 8). 

Viewed together, the precedent setting cases that have helped establish the 
parameters of state regulation of compulsory attendance issues do not directly address the 
right of parents to engage in home schooling. However, in upholding the state's right to 
mandate and regulate instruction, they provide a lens through which home schooling 
cases may be examined. The creation of the so called “Amish Exemption” 
notwithstanding, Yoder’s narrow scope has not been the boon home schooling advocates 
thought it would be. In fact, following Yoder a number of courts have further restricted 
its interpretation. As an example, the Iowa Supreme Court in Johnson v. Board of 
Education (1983), refused an Amish Exception to Baptist parents who wished to educate 
their children in their own schools staffed by non-certified teachers. When the plaintiffs 
failed in their initial efforts, they were joined by additional parents and Baptist ministers 
in a federal action where they argued that since they were fundamentalists similar to the 
Amish, that refusing to grant them the same exemption would be denial of equal 
protection. The Eighth Circuit rejected their argument holding that, unlike the Amish, 
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these Baptist children lived in ordinary residential neighborhoods interacting with others 
not of their faith (Gordon, Russo, & Miles, 1994). 

In attempting to deal with the relatively recent revival of parents home schooling 
their children and whether they are exercising their fundamental constitutional right, the 
courts have generally not supported this notion. As an example, in re Sawyer (1983) 
involved Kansas parents who taught their children at home in violation of state 
compulsory education law. They argued that they had a “fundamental right” to educate 
their children in any manner they “deem most appropriate” (Schimmel & Fischer, 1987, 
p. 152). This despite the fact that the mother, who was the sole teacher, also took care of 
two additional children during “class” time, lacked a college degree or a teaching 
certificate, and had no teaching experience. Additionally, there was no evidence of 
testing, planning or scheduling. The state supreme court ruled against the family and 
held that: 

The United States State Supreme Court has held education is not a 
fundamental right, but rather it is to be regarded and reviewed as 
any social and economic legislation . . . The standard of review to be 
applied then, is whether the state's system has some rational relationship 
to a legitimate state purpose. 

Since the Kansas compulsory attendance law had “rational relationship to the legitimate 
state purpose of education of its children,” the court ruled that the law was valid and the 
parents’ argument was not (Gordon, Russo, & Miles, 1994, p. 15). 

Although home schools were recognized statutorily in only two states prior to 
1982, it is clear that they have not been beyond the scope of judicial review. In fact two 
distinct types of cases have evolved: equivalency and free exercise of religion. Decisions 
based on equivalency have provided more favorable results for home schoolers, than 
cases litigated on the basis of First Amendment claims due to the narrow way in which 
the courts have construed Yoder . In finding favorably on the issue of equivalence, the 
courts have in a majority of instances pursued what Gordon, Russo, and Miles (1994) 
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have termed a “legal fiction of equivalent instruction” (p. 17) that has primarily been 
confined to subject matter. As a result, ancillary concerns such as equipment, supplies, 
materials, facilities, current educational trends, and modem instructional theories have 
been all but ignored. On the other hand where courts have used socialization as the 
measure of equivalency, parental rights to home schooling have been more typically 
denied. 



Home Schooling in Illinois 

In Illinois, the defining case for home schoolers can be found in People v. 
Levinson (1950). This case has come to be viewed as defining a more liberal position on 
the spectrum of academic equivalence. In this case, the parents of a seven year old girl 
were convicted of violating the state's compulsory attendance law. This law states as 
follows: 

Whoever has custody or control of a child between the ages of 7 and 16 
years shall cause such child to attend some public school . . . ; Provided, that 
the following children shall not be required to attend the public schools: 1. 

Any child attending a private or parochial school where children are taught 
the branches of education taught to children of corresponding age and grade 
in the public schools, and where the instruction of the child in the branches 
of education in the English language. (Barbre & Turner, 1996, p. 1) 

In the Levinson appeal to the Illinois Supreme Court, the evidence indicated that 

the mother had been teaching her daughter at home for five hours a day and that the child 

had demonstrated “proficiency comparable with average third-grade students.” 

Additionally, it was argued that during the child's first 8 to 10 years “the mother is the 

best teacher” and that education in competition with other students “produces a 

pugnacious character” (Schimmel & Fischer, 1977, pp. 83-84). The court did not believe 

that the home school parents had violated the compulsory attendance law. The court 

clarified the purpose of compulsory education laws in the following way: 

Compulsory education laws are enacted to enforce the natural obligation 
of parents to provide an education for their young, an obligation which 
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corresponds to the parents' right of control over the child and the object 
of Section 26-1 of the School Code, requiring children to attend school, 
is that all children shall be educated, not that they shall be educated in any 
particular manner or place. 

Further, the court defined a private school as: “a place where instruction is imparted to 
the young . . . the number of persons being taught does not determine whether a place is a 
school” (Barbre & Turner, 1996, p. 2). 

As a result of the court’s ruling in Levinson , there are a number of important 

outcomes that have had a profound affect upon home schoolers in the state of Illinois. 

The first and most important is that the findings indicate that the parent’s right to control 

their children includes the right to provide an education for them at home. In L ev inson, 

the child's school was in the home and there was only one student. Despite this fact, the 

court ruled that this had no bearing on the legality of the home school situation. A 

second important outcome coming out of the court's ruling in Levinson has been that a 

home school can legally be considered a private school: 

... the law is not made to punish those who provide their children with 
instruction equal or superior to that obtainable in the public schools. It 
is made for the parent who fails or refuses to properly educate his child 
(Barbre & Turner, 1996, p. 2). 1 

A third and equally important outcome of the Levinson ruling in Illinois has been that 
since the Supreme Court’s ruling in 1950, no state agency has questioned the right of 



1 Illinois is one of at least thirteen states — AK, AL, CA, ID,IL, IN, KS, KY, MI, 
NE, LA, PA and TX -- in which individual home schools may operate as private or 
church schools. Only AK, MI and LA have specific home school statutes with an option 
to operate as a private school. According to Section 26-1 of the Illinois School Code, if a 
child is "attending a private or a parochial school where children are taught the branches 
of education taught to children of corresponding age and grade in public school," and 
where instruction is in the English language, the child is in compliance with Illinois 
compulsory attendance law. Home schools that meet these two requirements are 
considered legal private schools (Gordon, Russo, & Miles, 1994; Klicka, 1997). 
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parents to establish a home school, thus confirming the precedent setting nature of the 
high court's ruling in Levinson . 

Regulatory Disparity in the United States 

Educational policy makers across the United States, and in Illinois in particular, 
have recently been confronted with a rebirth of interest in the educational phenomenon 
known as home schooling. This movement has seen significant growth in recent years, 
nationwide and in Illinois. Conservative estimates of the number of students being home 
schooled today range from 300,000 to 500,000 children (Ray, 1992), while some 
estimates have the number approaching 1.23 million children (Shields, 1997). Despite 
the total number of students being viewed by many as statistically nonsignificant, Rested 
(1997) points out that the growth in the number of parents choosing to home school, 
particularly in Illinois, warrants the attention of all educational policy makers. 

In general, home schooling has been regulated under a state’s compulsory 
attendance laws. Presently every state in the union requires the attendance of school age 
children in some permissible educational program. Compulsory attendance laws, 
however, do not compel all children to attend only public school. The Supreme Court, in 
Pierce v. Society of Sisters, held in 1925, that children could attend public, private, or 
parochial schools (Henderson, Golanda & Lee, 1991). 

Typically, compulsory attendance statutes place the obligation for a child's 
attendance upon his or her parent or guardian. The laws used to regulate home schools 
vary widely from state to state (De Roche, 1993; Rested, 1997; Rlicka, 1997). Rested 
(1997) and Rlicka (1997) have studied state regulatory policy governing home schools 
extensively and see the fifty states falling into one of three types: low regulation, 
moderate regulation, and high regulation (See Appendix A). Low regulated states have 
no requirements for parents to initiate any contact with the state. Moderately regulated 
states require parents to send notification, test scores, and/or professional evaluation of 
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student progress. Highly regulated states require parents to send notification or 
achievement test scores and/or professional evaluation, plus other requirements (e.g. 
curriculum approval by the state, teacher qualifications of parents, or home visits by state 
officials). Peterson (1985) characterizes statutes governing home schooling similarly in 
claiming that they basically fit into one of three categories: those that specifically allow 
for home instruction, those that allow for instruction equivalent to that available in the 
public schools, and those that make no provision for home education. Because school 
attendance is not synonymous with education, more and more states have altered 
compulsory attendance statutes to acknowledge the legitimacy of home schools. 

Home School Regulation in Illinois 

Presently, the state of Illinois falls on the regulatory spectrum as one of those 
states that simply invoke compulsory attendance, have no specific statute provision for 
home education and would appropriately be categorized as a low regulation state. 

(De Roche, 1993; Rested, 1997; Klicka, 1997). However, Illinois courts have ruled that 
home schools are a permissible alternative to public schooling. In People v. Levinson. 
(1950), the Supreme Court ruled that the term "private school" includes home schools if 
the teacher is competent, the required subjects are taught, and the child receives an 
education that is at least equivalent to public schooling (Policy Reference Education 
Subscription Service, Illinois Association of School Boards, 1997). In a more recent 
decision, Scoma v. Chicago Board of Education . 1974, the court emphasized that the 
burden of proof rests with the parents to establish that the plan of home instruction which 
they are providing to their children meet the state requirements. Despite these case law 
guidelines, the Illinois General Assembly and the State Board of Education have 
remained remarkably quiet on this issue and have failed to give local district school 
officials any real sense of direction by not establishing any specific regulation regarding 
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home instruction. As a result, this particular educational option in Illinois has left school 
officials with many unanswered questions (De Roche, 1993; Rested, 1997). 

One of the areas related to home schooling that concerns local education officials 
in Illinois is the issue of whether districts should or should not accommodate home 
schooler's request for access to the extracurricular areas of their local public school 
(Policy Reference Education Subscription Service, Illinois Association of School Boards, 
1997). There is a long-standing legal precedent for the notion that extracurricular 
activities are a “privilege” rather than a “right” and as a result no student public or 
homeschooled can demand that it is their legal “right” to participate in extracurricular 
activities. Given the limited amount of research conducted on home schooling in general 
and more specifically its regulation by individual states, it should not come as a surprise 
that there have been virtually no analyses done on the issue of state statutes or laws 
governing home educated students' requests to participate in certain interscholastic public 
school activities. Presently one of the only known analyses of this area of home 
schooling concern was conducted by McGarvey (1997) seeking to summarize existing 
statutory law or case law in those states which have dealt with the issue of equal access 
for non-public students. As a result of this research, states can be placed into one of two 
categories: those who have specific statutory law or case law allowing for equal access to 
all public school activities, and those who do not. In states without laws addressing this 
situation, a decision on this issue is usually left up to the local school district to decide 
whether or not they will allow home educated students access to public school services. 
Additionally, most states have private associations which set by-laws for school 
participation in interscholastic activities (competitive sports). Generally, many of these 
by-laws do not allow a student's participation in these activities unless the student is 
enrolled full-time in the school he or she represents. If a school violates this rule, the 
association can remove the school from the league or make the team forfeit its games. 
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